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accredited scientific collection within
the United States.

[39 FR 1852, Jan. 15, 1974, as amended at 56
FR 41307, Aug. 20, 1991]

§ 216.23 Native exceptions.

(a) Taking. Notwithstanding the pro-
hibitions of subpart B of this part 216,
but subject to the restrictions con-
tained in this section, any Indian,
Aleut, or Eskimo who resides on the
coast of the North Pacific Ocean or the
Arctic Ocean may take any marine
mammal without a permit, if such tak-
ing is:

(1) By Alaskan Natives who reside in
Alaska for subsistence, or

(2) For purposes of creating and sell-
ing authentic native articles of handi-
craft and clothing, and

(3) In each case, not accomplished in
a wasteful manner.

(b) Restrictions. (1) No marine mam-
mal taken for subsistence may be sold
or otherwise transferred to any person
other than an Alaskan Native or deliv-
ered, carried, transported, or shipped in
interstate or foreign commerce, unless:

(i) It is being sent by an Alaskan Na-
tive directly or through a registered
agent to a tannery registered under
paragraph (c) of this section for the
purpose of processing, and will be re-
turned directly or through a registered
agent to the Alaskan Native; or

(ii) It is sold or transferred to a reg-
istered agent in Alaska for resale or
transfer to an Alaskan Native; or

(iii) It is an edible portion and it is
sold in an Alaskan Native village or
town.

(2) No marine mammal taken for pur-
poses of creating and selling authentic
native articles of handicraft and cloth-
ing may be sold or otherwise trans-
ferred to any person other than an In-
dian, Aleut or Eskimo, or delivered,
carried, transported or shipped in
interstate or foreign commerce, unless:

(i) It is being sent by an Indian,
Aleut or Eskimo directly or through a
registered agent to a tannery reg-
istered under paragraph (c) of this sec-
tion for the purpose of processing, and
will be returned directly or through a
registered agent to the Indian, Aleut or
Eskimo; or

(ii) It is sold or transferred to a reg-
istered agent for resale or transfer to
an Indian, Aleut, or Eskimo; or

(iii) It has first been transformed
into an authentic native article of
handicraft or clothing; or

(iv) It is an edible portion and sold
(A) in an Alaskan Native village or
town, or (B) to an Alaskan Native for
his consumption.

(c) Any tannery, or person who wish-
es to act as an agent, within the juris-
diction of the United States may apply
to the Director, National Marine Fish-
eries Service, U.S. Department of Com-
merce, Washington, DC 20235, for reg-
istration as a tannery or an agent
which may possess and process marine
mammal products for Indians, Aleuts,
or Eskimos. The application shall in-
clude the following information:

(i) The name and address of the appli-
cant;

(ii) A description of the applicant’s
procedures for receiving, storing, proc-
essing, and shipping materials;

(iii) A proposal for a system of book-
keeping and/or inventory segregation
by which the applicant could maintain
accurate records of marine mammals
received from Indians, Aleuts, or Eski-
mos pursuant to this section;

(iv) Such other information as the
Secretary may request;

(v) A certification in the following
language:

I hereby certify that the foregoing infor-
mation is complete, true and correct to the
best of my knowledge and belief. I under-
stand that this information is submitted for
the purpose of obtaining the benefit of an ex-
ception under the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 through 1407)
and regulations promulgated thereunder, and
that any false statement may subject me to
the criminal penalties of 18 U.S.C. 1001, or to
penalties under the Marine Mammal Protec-
tion Act of 1972.

(vi) The signature of the applicant.

The sufficiency of the application shall
be determined by the Secretary, and in
that connection, he may waive any re-
quirement for information, or require
any elaboration or further information
deemed necessary. The registration of
a tannery or other agent shall be sub-
ject to such conditions as the Sec-
retary prescribes, which may include,
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but are not limited to, provisions re-
garding records, inventory segregation,
reports, and inspection. The Secretary
may charge a reasonable fee for proc-
essing such applications, including an
appropriate apportionment of overhead
and administrative expenses of the De-
partment of Commerce.

(d) Notwithstanding the preceding
provisions of this section, whenever,
under the MMPA, the Secretary deter-
mines any species of stock of marine
mammals to be depleted, he may pre-
scribe regulations pursuant to section
103 of the MMPA upon the taking of
such marine animals by any Indian,
Aleut, or Eskimo and, after promulga-
tion of such regulations, all takings of
such marine mammals shall conform
to such regulations.

[39 FR 1852, Jan. 15, 1974, as amended at 59
FR 50376, Oct. 3, 1994]

§ 216.24 Taking and related acts inci-
dental to commercial fishing oper-
ations.

NOTE TO § 216.24: The provisions of 50 CFR
part 229, rather than § 216.24, will govern the
incidental taking of marine mammals in the
course of commercial fishing operations by
persons using vessels of the United States,
other than vessels used in the eastern tropi-
cal Pacific yellowfin tuna purse seine fish-
ery, and vessels which have valid fishing per-
mits issued in accordance with section 204(b)
of the Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1824(b)). Other
commercial fisheries remain subject to regu-
lations under § 216.24.

(a)(1) No marine mammals may be
taken in the course of a commercial
fishing operation unless: The taking
constitutes an incidental catch as de-
fined in § 216.3, a general permit and
certificate(s) of inclusion have been ob-
tained in accordance with these regula-
tions and such taking is not in viola-
tion of such permit, certificate(s), and
regulations.

(2)(i) It is unlawful for any person
using a Class I (400 short tons (362.8
metric tons) carrying capacity or less)
or Class II (greater than 400 short tons
(362.8 metric tons) carrying capacity,
built before 1961) U.S. purse seine fish-
ing vessel on a fishing involving the
utilization of purse seines to capture
yellowfin tuna, that is not operating
under a Category 2 general permit and

certificate(s) of inclusion, to carry
more than two speedboats if any part
of its fishing trip is in the Pacific
Ocean area described in the General
Permit for gear Category 2 operations.

(ii) It is unlawful for any person
using a Class III (greater than 400 short
tons (362.8 metric tons) carrying capac-
ity, built after 1960) U.S. purse seine
fishing vessel that does not have and
operate under a valid operator and ves-
sel certificate of inclusion, to catch,
possess, or land tuna from a fishing
trip that includes the Pacific Ocean
area described in the General Permit
for gear Category 2 operations.

(iii) It is unlawful for any person sub-
ject to the jurisdiction of the United
States to receive, purchase, or possess
tuna caught, possessed, or landed in
violation of paragraph (a)(2)(ii) of this
section.

(iv) It is unlawful for a person subject
to the jurisdiction of the United States
intentionally to deploy a purse seine
net on, or to encircle, dolphins from a
vessel operating in the ETP when the
DML assigned to that vessel has been
reached, or when there is not a DML
assigned to that vessel.

(3) Upon written request in advance
of entering the General Permit area,
the limitation in (a)(2) may be waived
by the Director, Southwest Region for
the purpose of allowing transit through
the General Permit area. The waiver
will provide in writing the terms and
conditions under which the vessel must
operate, including a requirement to re-
port by radio to the Director, South-
west Region the vessel’s date of exit
from or subsequent entry to the permit
area, in order to transit the area with
more than two speedboats.

(b) [Reserved]
(c) Certificates of inclusion—(1) Vessel

certificates of inclusion. The owner or
managing owner of a vessel that par-
ticipates in commercial fishing oper-
ations under the ATA permit must
hold a valid vessel certificate of inclu-
sion. Such certificates are not transfer-
able and must be renewed annually. If
a vessel certificate holder surrenders
his/her certificate to the Director,
Southwest Region, the certificate shall
not be returned nor shall a new certifi-
cate be issued before the end of the cal-
endar year. This provision does not
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